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In the absence of a National Security Strategy the document defining the country’s security challenges, threats and dangers, as well as her strategic orientation, is the founding paper of the National Security Council.
 This is not the first time such a body has been set up in Serbia but it is the first time that its establishment and operation is properly regulated. The question this paper will attempt to deal with is whether this body contributes to the restructuring of the security sector in Serbia or whether it is simply a coordinating body without any real authority.

The National Security Council was formed partly in response to the need to bring together all of the main security sector decision-makers, to coordinate the various elements of the sector and, in so doing, to create an integrated security system in Serbia. However, the Council also has the role of improving democratic and civilian oversight of the sector and its main actors. Similar national security councils exist in other countries around the world and these are frequently powerful institutions, primarily due to the fact that they bring together the most significant security sector actors. The differences often lie only in the fact that in some countries this body is called a National Council for Security. This places the emphasis on the idea that the body is a national council and that its members are people in the most significant positions in a given country’s security sector.

Alternative Experiences

The most well-known body of this kind is, of course, the National Security Council of the United States. This body, chaired by the president’s national security advisor, has the task of aiding and advising the president on questions of national security and foreign policy. The council also serves as the main coordinating body between the president and the various security services. Therefore, the “goal of the Council is to provide the president (as the most powerful foreign and security policy actor in the US) with a forum which brings together, in one place, all of the main representatives of the administration so as to avoid any problems in coordinating the various government agencies.”
 The US National Security Council is a very powerful body; however, in spite of this fact (or perhaps because of it) the operation of the National Security Council is monitored by Congress, or more specifically, the House Permanent Select Committee on Intelligence.
 Similar bodies are also in place in Israel, Russia and Turkey.

Institutions much like the US National Security Council are to be found in the countries of the Western Balkans. Consequently, in Croatia there is the Council for National Security, the role of which is to scrutinise the work of the security services and to facilitate cooperation between the president, the government and these agencies. This council also dictates the strategic orientation of the security services and ensures their oversight by both the president and the government.
 The Montenegrin National Security Strategy also provides for the existence of a National Security Council. The main function of this body is to examine strategic questions dealing with the operation and development of the national security and defence system.

Birth of the National Security Council

That the formation of a national security council in Serbia is not entirely unheard of is supported by the fact that there have been admittedly unsuccessful, attempts to establish such a body. The government headed by Zoran Djindjić created a body called the Council for State Security.
 however, this council was short-lived and did not manage to adopt any strategic documents. In January 2006, the first Vojislav Koštunica government also set up a similar council with the aim of coordinating the intelligence services in arresting Ratko Mladić. Unfortunately, however, this council never held a single session.


Legal and Systematic Status

By forming a National Security Council the government is trying to overcome some shortcomings of the Constitution; the Serbian Constitution does not provide for the establishment of such a body and, therefore, does not provide for the formation of an integrated national security system. The powers that this body has, however, suggest that its operation must be regulated by the state’s principal legislative act. Instead of a constitutional foundation, the Council was established on the basis of the Law on the Basic Regulation of the Security Services in the Republic of Serbia, which, amongst other things, regulates the powers, membership and operation of the Council. This law regulates the operation of the intelligence services and it is questionable whether it will be sufficient to regulate the National Security Council or whether a separate law will be necessary. The Council must approach the coordination of the security sector in a holistic manner. In other words, it must establish a unique and comprehensive coordination system. The absence of such a systematic approach could obstruct the successful operation of the Council.

Even before the Council’s existence was properly regulated by legislation, the Government of Serbia decided that the President of the Republic should preside over the Council. However, the President and the government both perform executive functions. Moreover, the legitimacy of the office of President is stronger than that of the Government as the president is elected through a direct ballot. Therefore, it is not logical that the Government, an institution with the same legal clout as the President (and with somewhat lower democratic legitimacy) should decide whether the President will perform some function or other, including chairing the National Security Council. This illogical deed has, however, been smoothed over by the adoption of the Law on the Basic Regulation of the Security Services in the Republic of Serbia, which provides some legislative support for the decision of the Government.

Membership of the Council

The National Security Council is made up of the President of the Republic - who also chairs the Council - the Prime Minister, the Minister of Defence, the Minister of Internal Affairs, the Minister of Justice, the Chief of Staff of the Army, the Director of the Security and Intelligence Agency, the head of the Military Intelligence Service of the Ministry of Defence, and the Council Secretary - whose function is performed by the President’s Chief of Staff. Inexplicably, the Minister of Foreign Affairs, the President of the Supreme Court, the Public Prosecutor, the Speaker of the National Assembly and the Chair of the Parliamentary Committee have all been overlooked, even though they clearly ought to be represented in some capacity. Although it should be mentioned that some of these functionaries are members of the Intelligence Service Coordination Bureau. The Bureau is only the operational body of the Council and is not involved in its decision-making process. Also worth mentioning is the fact that the founding document of the Council, the Decision on the Founding of the National Security Council of the Republic of Serbia, does allow the Chair to call representatives of other government bodies should the need arise. Nonetheless, the need for the permanent presence of representatives of the Ministry of Foreign Affairs, the Supreme Court, the Prosecutor’s office or representatives of the National Assembly is more than clear.

Financing the Council

The founding document determines that the Council should be funded from the State Budget. However, no information on funding for the Council can be found in either the 2007 State Budget or the Law on the Budget for 2008. Presumably the funding burden of the Council on the national budget should be relatively small; however, the question of how its continued operation is to be financed is not an insignificant one. If indeed the resources necessary for the operation of the Council are to be taken from the budget, the public must be able to access this information.

Responsibilities and Powers

The founding document defines the Council’s responsibilities as maintaining national security by analysing security related issues and coordinating the operation of other bodies that form part of the security sector and by proposing various measures for the improvement of national security. The Council directs and coordinates the operation of the security services by processing intelligence reports, dictating priorities and measures to be taken for the enforcement of security. It is also responsible for the realisation of national interests that are attainable through the work of intelligence and security services and presents the Government with assessments of the security services’ budget proposals, yearly and half-yearly goals and proposed employment or discharge of the heads of said services. The Council also coordinates the application of standards and regulations for protection of personal data and other regulations that are in place to protect human rights from the exchange of information or other security service operations.

Interestingly, the emphasis is placed on coordination and directing the operation of the secret services. The powers of the Council relate mostly to the cooperation and coordination of the traditional elements of the security sector – i.e. the army, the police and the intelligence services.
 Furthermore, the founding document provides for the establishment of a Communication Bureau that will coordinate the operation of the intelligence services and whose membership is made up of the heads of the security services and the Council Secretary. The Communication Bureau separately tracks assignments carried out for the purpose of coordinating the security services’ operations, organises mixed operative teams for assignments and analyses the results of operational cooperation. It then reports the results to the Council should this be necessary.

One major shortcoming is the fact that, in the founding document, the role of creating the most significant strategic documents, not least of which is the National Security Strategy, is not explicitly stated to be a responsibility of the Council. This could be seen to be the Council’s responsibility as part of its rather ill-defined task of proposing measures for the improvement of national security. Unfortunately, the adoption of a national security strategy is not even provided for in the Constitution itself. As a result, a number of proposals for such a strategy have been prepared by teams of experts grouped around either the President or the Prime Minister but it is still unclear which of these will be presented for adoption before the National Assembly. If the National Security Council, or rather a team of experts formed by this body, were tasked with the creation of a National Security Strategy such confusion could be avoided.

Democratic Oversight and Control

One of the potential dangers that can arise from the establishment of a National Security Council is the fact that this body can frequently elude any kind of democratic or civilian control. The founding document of the Council contains no measures that relate to checks and balances for this body. Neither does the proposed Law on the Basic Regulation of the Security Services of the Republic of Serbia contain any provisions that would regulate control over the Council. It is of the utmost importance that the obligations of the Council as a whole, and of each of its separate members, be properly regulated to facilitate control of this body, principally by the National Assembly.

In order to guarantee enforcement of the Council’s decisions the law expresses the intention of its author that the Council should not merely be an advisory body; in other words, that its decisions should be binding. According to the founding document, all government bodies are obligated to cooperate with the Council and to act on its decisions. In the event that a relevant government body fails to cooperate with the Council or fails to act on its decisions, the Council Secretary must inform the Council, which can then call in the head of the offending service and take all legal measures to ensure further cooperation with the Council.

The National Security Council has been presented to the public as a body that will bring together representatives from all parts of the security sector and which will finally coordinate their operation and prevent the discord that so evidently exists. One of the fundamental goals of the Council will be to completion cooperation with the International War Crimes Tribunal in the Hague. However, the Council will also have to deal with a number of other significant challenges. These challenges relate to the definition of current and future threats, challenges and dangers Serbian national security, and her goals and interest, are faced with.  

Recommendations:

· Introduce a new statute into the Constitution that will provide for the existence of an integrated security system

· The National Security Council must adopt a holistic approach to the security sector, taking into account all of the actors therein, rather than focusing purely on the state security services

· Broaden the National Security Council’s current membership to include the Minister of Foreign Affairs, the President of the Supreme Court, the Public Prosecutor and the Speaker of the National Assembly, or at least the Chair of the Defence and Security Committee

· Make the National Security Council responsible for the creation of a National Security Strategy

· Make the National Security Council accountable to the National Assembly of the Republic of Serbia
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